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INTRODUCTION

1. A t  i t s  reventeanth  resrion, the ComPirrion  on Tranonational  Corporations,
in itr reeolution  1991/l  on corrupt practicer in international buoinesr
tranractionr, requarted  the Secretary-neral to prepare a report on the
l tatu8 of United Nation8 effort8 to ad&rear the irsue of corrupt practice8 in
international burinerr  tranractionr and to circulate it  to member State8 for
the recond  regular rerrion  of 1991 of the Economic and Social Council in time
for the ongoing conrultationr  toward8 a final agreement on the draft coda of
conduct on tranrnational corporation8 , called for by the Central Aerembly in
resolution G/186,  as an important contribution to that process. 1/ The
Commission rtre88ed  i t 8  conviction that a rtable and predictable environment
for international burinerr  transactions is errential for the mobilization of
invertment,  finance, technology, rkillr  and other important re8ourcts  across
national borders to promote economic and social developPent  worldwide,
especially that of countries necking  to revitalize or develop their
economies. It recognized that the prevention and avoidance of corrupt
practice8 could be an important element in an improved international busintso
environment and could alro enhance fairntrr  and competitivenero in
tranrnational business tranoactione  for the benefit of the general public. In
making its  rtqueat, the Commircion called attention to the substantial
progresr  that had been made by the Committee on an International Agreement on
Illicit Payment8 as of 1979, and conridered that further activitit8  were
nectrrary for the prevention and avoidance of corrupt practice8 that would
help rtrtngthen  international cooperation in that rerpect.  The Commission
also recalled General Asrembly  rtrolution  45/186 concerning’ the draft code of
conduct on tranenational  corporationr. The prertnt  report ha8 been prepared
in rerponre  to the ConrPirrion’r  rtquert.

2. This report provides, in eection  I, some general reflections on the
problem of corrupt practicer and on the need to addrerr  this problem at the
international level. Section II contain8  an overview of the draft
international agreement on illicit paymentr, prepared by the ComPittet  on an
International Agreement on Illicit Payment8 and rubmitted  to the Economic and
Social Council in 1979. Section 1II.A  dircurrt8  briefly the various method8
and approaches that have been considered for dealing with the irsue of corrupt
practices at the international level. In rection  III.B, a number of major
ieeuts  and concept8 raietd in the preparation of the international agreement
are also examined to facilitate the underrtanding  of the current draft. In
all theet  aoptctr the present report draw8 upon earlier report8 prepared by
the United Nation8 Centre on Transnational Corporation8 on the quertion  of
corrupt practices in international burineor  transactione.  2/ The text of the
drtft international agreement ie annexed to thie report (annex I). Lastly,
the hiotory  of United Nation8 effort8 to addreoe  the problem of corrupt
practice8 is summarized in annex II.

I. THE PROBLEM OF ILLICIT PAYMENTS IN INTERNATIONAL
BUSINESS TRANSACTIONS

3. There io geqeral  agreement that a otable and predictable environment for
international bueintrr transaction8 ir errential for the mobilication  of the
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invertmant  resourcea  and economic activity needed to improve economic and
racial  condition8 in many part8 of the world. One of the problem8 potentially
moat  damaging for the rtability  of State/foreign private business relation8 is
the u8e of bribery and other corrupt practice  in  coamercial  tranractiono
across  national borderr. Such practicy  can divert resources for economic
development, dirtort competition and hamper the beneficial effect8 of
international invertment  and trade flow. Bacaura of the pervarive  negative
implication8 of corrupt practices for international burinerr  relationr,  the
prevention and avoidance of such practice8 would rubrtantially contribute to
an improved international busineos  climate.

4. The problem of corrupt practices raised considerable debate during the
19700,  particularly when, ao  a result of rome  invertigationr,  it became
obvious that thooe  practiceo  were a widespread phenomenon. 3/ The
investigation8 also served  to demonstrate the political, economic, eocial,
legal and moral challenges the problem of corrupt practices pose8 for policy
makers. The effects of corrupt practicer can be deleterious when ruch
practices t a k e  place within a national context, but they are exacerbated and
their ramification8 even more reriour  when there practicer occur in the
context of international commercial  tranractionr. The political and economic
climate of the early 19708,  characterized as it ua8 by political tension and
antagoniem between foreign private firm8 and developing countrieo,  did not
provide a productive context for international agreement on c-on  approaches
to the problem of corrupt practice8 in international burinerr  tranractionr.
Since then, the climate hae changed significantly. Developing countries have
come to appreciate the pooitive  contribution8 that tranrnational  bwinerr  can
make to their economic development , and debate8 in international forum  have
lost the confrontational tone that predominated in that decade. At the rame
t ime ,  the  increaring  tranrnationalization  o f  aconoaic a c t i v i t y  hr intenrified
the need for international cooperation to facilitate econwic axchanger
worldwide. In the prerent  economic context, the ertablirhment of mutually
agreed, balanced international atandardr  and  inrtrumentr,  which ampharire
preventive measure8  and mechanirms  to avoid corrupt practicer in international
commercial  transactions while providing the necerrary  guarantee8 for
protection against arbitrary action, would improve the level of fairnerr  and
trust in international busineso  operation8 and, thur,  enhance the chance8 of
mutually beneficial exchanger between State8 and foreign private fitPI8.

5. In particular, preventive mea8urea  are needed to aJoid  corrupt practice8
from undermining the procese  of development by inducing countrier to make
inappropriate expenditure@  and to waste needed re8ourcea*  Whenever a business
traneaction  results from corrupt practicer, re8ource8  and wealth have been
misallocated. Theee  dietortione  could be avoided if  economic tranractions
were conducted in an atmosphere free from impropriety.

6. Corrupt practices can aleo have an adverre  impact on international flow8
of investment and trade. Illicit payment8 by an individual or corporation
could reflect negatively on the corporation and it8 home country, a8 well as
on the country receiving the payment. I n  thocre  circumrtmcer,  relation8
between the State8  and private actor8 involved could be rtrained and the
chance8 of future buoinerr  deal8 among thea limited.
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7. Although national laws exist in mart countrier with respect to corrupt
practicer, they are not alwayr  effective against illicit payments in
international commercial transaction8  becauee  of the tranonational  element in
the tranraction  and it8 international implicationa (ree  E/AC.64/3,
s e c t .  1I.A). The impediment8 to effec

XI
ve national action are many and

variad. Effective implementation at e national level may be impeded by
c o n f l i c t 8  o f  jurirdiction, the inadequacy  of information  available in any one
State and conflicting governmental policier  toward8 enterprirer and their
8ctivitier.

8. Illicit payment8 in international coe8nercial  trfinractionr  involve
l ctivitie8 in reveral  Stater,  includiae  the home cocntry of the perron  or
corporation makin  the payment, the country in which the decirion-cpaking
procerr  ir intended to be influenced and porribly  third countrier through
which the payment8 may par8 to avoid dircovery. Effective control of the
problem would involve concurrent action in home, third and hoot or purchaoer
cormtrier.

9. It ir porrible  that in some  State8 exietfng  lawr  and adminirtrative  and
legal rtructurer  are not comprehenrive  enough to reach the various  type8 of
corrupt practices. The development of ruch  law8 by meanr  of an international
inrtrument  that can be ured  a8 a model text could help bring about the
required harmonization.

10. Becawe  illicit payment8 are r-et&r  used a8 competitive tools, some
countrier may perceive that unilateral action to change national law to
prohibit such  payment8 by their national8 would place their firma at a eerioue
c o m p e t i t i v e  diradvsntage  internationally in the abrence  of rimilar  law8
affecting their competitors from other countrier. International action to
harmonize domestic law will therefore be required with respect to
prohibition8. Thu8, although the mart  important remedier  necesearily  comprioe
national action, international agreement On rimultaneow  national action is
al80 errential,

11. Action at the international level would 8ea  l specially necerrary to
achieve 8 comaaon  underrtandinq  of the concept8  and  term ured  to define
certain activitier  and to ertablirh  uniform di8ClO8ut8  prOCedUr88. Thi8  would
not only help achieve uniformity in the reporting procedure8,  which
corporation8 may  be required to follow, but would a180  help 88tabli8h
cooperative procedure8 for the exchange of information.

.
II. DRAFT  INTERNAT’IONAI,  AGEERJENT  ON

ILLICIT PAYMBNTS:  OVEBVIEW

12. The problem of corrupt practice8 in international bWin888  transaction8
war firrt addressed at the international level by the General Aarembly  in it8
rerolution  3514 (XXX) of 15 December 1975. In that rerolution,  the A8aembly
condemned all corrupt practices and called on Government8 to take all
necessary meaourer, including legirlative  mea8ure8,  to prevent such
practicer. In 1976, the Economic and Social Council created an Ad Eoc
Intergovernmental Working Group to conrider the problem of corrupt practicer
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and to elaborate in detail the scope and content8 of an international
agreement  to prevent and eliminate illicit paymentr. In July 1978, the
Council eetablirhed  a preparatory committee  to complete the draft agreement.
The Committee on an International Agreement on Illicit Payment8 worked on the
draft agreement during 1979, and in Hay, 1979 an almost complete text  of the
draft international agreement on illicit payment8 was  tranrmitted  through the
Council to the General Aarembly,  which ha8 80 far taken no action to convene a
conference to conclude and formalize the inrtrument. (See annex II for a
detailedshirtory  of United Nation8 effort8 to addre88  the quertion  of.corrupt
practicers.)

13. The draft international agreement on illicit payment8 prepared by the
Committee  consist8 of a preamble and 11 article8 dealing with the following
main aspects: definitionr,  j u r i s d i c t i o n , action at the national level and
action at the international level. here ir some language in bracket8
indicating lack of coneensu8  in the Coumoittee and l l8o problem8 ariring  from
difference8 in national legal rystemr. (The full text  of the draft agreement
ie contained in annex I to the present report.)

14. The drafting of the preamble war left for the conference of
plenipotentiaries.

8. Dafinitionr

15. The definition of the act8 to be covered under the agreement ir contained
in article 1, which io free of brackets. Tborse  act8 are to be made puniohable
by appropriate criminal penalties under the national law8 of the State8
partiee  to the agreement. In addition, article 1, paragraph 2, include8 a
provision that would require State8 that do not recopite  criminal
responsibility of juridical peroons  to take appropriate mea8ure8  designed  to
achieve effects comparable to the criminalitation  of l ctr by juridical
person8 . Article 2 def ineo the tear  “public official”, %tornationrl
comPercia1  tranoaction”  and “intermediary”. All the definition8 are dircurred
in detail in rection  III of thi8 report.

16. The  c r i t e r i a  f o r  a l l o c a t i n g  jUri8diCtiOn  o v e r  i l l i c i t  paJwatr  i n
international busineso  transaction8 where more than two Water  are  involved
are stipulated in article 4 of the draf’t  agreement, aI80 free of bracketr,  a8
fOllOW8:

(a) It eetablishes  the jUri8diCtiOn  of a State over act8 cornPitted
within it8 territory (territorial  jurirdiction);

(b) It recognizes the jurisdiction of a State over act8 committed by a
public official of that State (pereonal  jurirdiction);
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(c) It rstablirhas  jurisdiction on the barir  of the nationality of the
parron  or persons involved in an offence in connection with the  offerin  or
making of the illicit payment (perronal jurirdiction), but only when another
element of the offence io  connected with that  State, thw rubrtantially
limiting the jurirdiction bared only 04 ground8 of the nationality of the
persona involved in the illicit payment:‘.

In addition, the draft agreement  include8  a provision  in bracketr whereby a
State would have jurisdiction if the illicit act8 have  effect@  within it8
jurigdiction. Thir  provirion would reem  to expand the notion of jurirdiction
beyond  the criteria normally found in the rulea of private international law
of moat  Stater.

17. Article 5 ertablirher  the compulrory  jurirdiction of the State in whore
territory the alleged offender ia found, if that State ha jurirdiction in
accordance with the above-mentioned criteria, unlear that State extradite8 the
alleged offender. It further provider that  proceeding8 rhould  be in
accordance with the national law of that State.

18. In addition to the criminalitation of act8 coring under the definition of
illicit payment@  prercribed in article 1, the  iaatruont  prercriber  two
important preventive meamrea  at the national 1~01:

(a) Information disclorure. Article 6, which ir free of bracket.,
imposer an obligation on State8 partier  to enauro  that  enterprirer  or other
juridical prrronr  ertablirhed  under their territory uintain  accurate record8
of payment8  they made in connection with an international cmrcial
tranraction. In addition, article 6 mention8 a amber  of rpecific  it-r to be
dirclored. Failure to mintain  ruch  record8 ir to be penalired  by the
relevant State, thoqh  the draft l greammt doer aot give any clue@  about the
type of penaltier that  might be impored.

(b) Effect8 under civil law. Article  8, in bracketr, provide8 for the
cancellation of contract8  and agre-te  acquired throu#a  illicit paymenta.
Thua, it pexmitr  the innocent party to iartitute  civil proceedinlr  to declare
the tranraction null and void and/or to obtain wer,  if it ir l rtablirhed
that an illicit act falling under the draft l arermrrt ha8 been inrt-tal  in
obtaining it8 Conrent  for an international CmrCi81  tran8aCtion.

19. Further, the draft agreement contain8 a section,  al80  in bracketr, on
payment8 of royaltier or taxer to illsqal  minority regimaar Under draft
article 7, ruch  payment8  should be prohibited by the  State8 partier. In the
light of recent development8 in international relation.,  the aecerrity  of such
a clawe  could be reconridered.
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20. Action at the intergovommental  level includea provirionr on exchange of
information, mutual l eeietance and extradition. Ae there are more
etraightforward  ieeuee,  fewer bracket8  l ppear. Article 9 requires States to
provide information on the implementattion  o f  the agreement regularly,
including legielative and administrative meaeuree as vell l e general
information on judicial proceeding8 and other meaeuree, and on individual
caeee that  are final, unlerr that  information ie confidential under t-he lewr
o f  the State providing the information.

21. State8  are aleo  aeked to provide mutual judicial aeeietance and to
cooperate in the inveetigation and proeecution  of corrupt practicer by
competent law enforcement authoritier. Article 10 l pecifier the modalitier
for ouch aeeietence and aleo  provider certain guarantee8 for maintaining the
confidentiality of the information ae well ae protection againet the mieuee of
ouch information. Provieione are also  included (art. 11) to incorporate
illicit payment8 under the agreement ae extraditable offencee in any
extradition treaty exieting  or to be concluded between the Stater partiee to
the agreement.

F. Final

22. In addition to the foregoing provieione , a number of additional iteme
would have to be included before the draft l grement can be coneidered
complete. Those itemr  relate to the quertionr of (a) rettlement  of disputes;
(b) entry into force; (c)  dspoeitory; (d) rignature, ratification, acceptance,
approval, acceeeion; (e)  rerervatione; (f) revieioe  or amendment; (g) review
conference. In all thore aepecte, the Coarmittee  coneidered a number of
propoeale but decided to submit  them for coneideration  by the conference of
plenipotentiariee.  4/

III. MAJOR METHODS AND ISSUES CONSIDERED IN TBE  ELABORATION OF
AN INTERNATIONAL INSTRUMENT CN  THIS  PROBLW  OF CORRUPT
PRACTICES IN INTERNATIONAL BUSINESS TRANSACTIONS

23. The draft international agreement deecribed  in the preceding eection
emerged a8  the reeult of a number of choicer made by the intergovernmental
bodiee  entrueted with the taek o f  elaborating an international inrtrument  on
corrupt practicee. Thie section diecueeee varioue  method8 and issuer that
were considered at the time in connection with the preparation of the
international instrument (see ElAC.6417,  sect. V1.A).  The analyeio of the
main questions raised in the elaboration of the inetrument  ie intended to
facilitate the understanding of the context
agreement and ite provieione.

, ecope and meaning of the draft

A .  Methods  with  1

24. Among the various approaches that were conridered for dealing with the
problem of corrupt practice8 in international cowercial  traneactione at the
international level w e r e  the following: (a) international agreements;
(b) codes of conduct; (c) model lawe; (d) unilateral national action;
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(e)  procurement code8; (f)  certification; (6) voluntary burinesr  coder. These
method8  are not mutually exclurive. Thur,  while the conclurion  of an
international agreement wag  the method choren  by the Economic and Social
Council, one or more of there additional approacher can be urad  in conjunction
with,  or in addition to, the other8 <ry  EIAC.64/7,  l ect. VI. B).

1 .  Conclluionofa.oiotarnltianrl

25. A8 indicated above, port United Nation8  effort8 in connection with the
problem of corrupt practice8 have concentrated on the elaboration of an
international convention. The merit of an international  convention ir that it
create8 “hard” obligation8 under international law for the States partier  that
are directly enforceable by national and international court8  of law.

2. Codaa

2 6 . The problem of corrupt practice8 ha8 al80 been dircurred  in the context
of the preparation of code8 of conduct on tranrnational  corporationr.  The
irrue har been dealt with briefly in the draft United Nation8 code of conduct
on trenrnational corporation8 and in the OECD >
v. a/ The code dedicate8 one rection  to thir  irrue which includes a
general provirion  and a rubparaqraph  on dirclorure  and reporting requirement8
(8ee  E/1990/94, annex, para.  20 (a) and (b)). While there inrtrumentr  are not
intended to be legally binding, their rignificance  and impact in the long term
in preventing illicit payment8 could be quite important.

3 .  Model

2 7 . An international inrtrument  can alro be ured  l e a model law. If enacted
by many cormtrier, a model law would provide certainty about the kind8 of
behaviour that are proscribed 80 that different rtmdardr  in different
countrier  would not have  to be coped with. It would make porrible  a degree of
harmonisation  of the national law8  on  the rubjrct and thus  Breatly  facilitate
cooperation acroee  different jurirdictionr  among national orlanr  involved in
the application of the 18~8.

2 8 . The problem of corrupt practice8 ha8 alro been approached by way of
General A8rembly  resolution 3514 (XXX), in which the A88embly  called upon
State8 to take effective mea8ure8,  including legirlation,  in l ddre88ing the
problem of corrupt practicer. In addition, the A88embly  requarted
Governmenta,  among other thingr, to report regularly to the Secretary-General
on the q eaauree adopted to give effect to the rerolution.

5 .  Procurrmant

29. An additional complementary method for addrerrint  the problem of corrupt
practice8 conrirts  of the ertablirhment  of  procurement code8 to govern
international procurement contractr.  In thir  rarpect,  the procurement codes
elaborated by international financial institution. ruch  a8 the World Bank
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could 8erve  l ai models in the preparation of similar coder for priv8te
financial inrtitutionr. Strict adhereuca to tranrparency  and open competitive
tendering in procurement contract8 could greatly reduce the ri8k of corruption
and illicit paywntr  in ruch ttUl8Wthl8.

30.  Alro  in relation to action at the national level, another rignificurt
preventive measure  ir the requirement by State8 of a certification by
corporation8 and intermediarier  th8t  no improper payment8 have been made 88 8
condition for granting the necerrary  governmen t approval8 for a tran8action.

31. Some corporation8 have adopted intern81 &deliner  of bahaviour for their
eIIIp109008. There inrtrumentr often include  COndmtiOII8  of bribery and other
practicer and urge Corporate mp109.88  t0  ab8taia  frOm  Cmitting  8UCh  l Ct8.
Thus,  one form of dealing with thir  i88u.e conrirtr  of remmending  the
adoption and u8e  of ruch internal guideline8 by corpor8tionr  engaged in
intOM8tiOWl  CmrCi81  trm8aCtion8. A ureful  model for ruch corporate
rule8 ir the International Chmber  of Cmrce  (ICC) Ruler  of Conduct on
Extortion and Bribery in International TrUI8aCtiOn8, prepared in 1976,  which
ICC recommended for adoption to it8 maber8.

B .  minpinf&hg

32. In examining the main irrwr conridered in the elaboration of the draft
international agreement on illicit payment8  it i8 ureful  to bogin  with a
rurvey of previour  United Nation8 tO8OfUtiOXI8  relWant  t0 thr i88W  Of COrIUpt
practiceI,  a8  well a8 the purporer  and orientation8 of thorn ro8olutione  (800
8nnox  I I ) . In addition, it would help to rwiw  the main  problrr  gorod by
corrupt practice8 in the context of current international  economic relationr,
and to identify the  objective8 to be l chiovod through the formulation,
adoption and implementation of the intomational  agrowt.  lor  wplo,
corrupt practice8 in international comercial  tranractioar  could l dwrrely
effect,  awng  other thingrt

(a) International inverlwrrt  and ,trado flowrg

(b)  The ptOC.88  of economic develomt;

(c) International caupetitivenerr  of private fixma;

(d)  The reliability and faimera  of tramnational  coemercial  operationr;

(e)  The rtability  of the international cmrcial  environment.
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3 3 .  With  rupct  to  the  purpose8  of, and  rauonr  for*  intenutim1  action  on
i l l i c i t  paymantr, the following aspect8 have been recognized:

(a) The need to rtrengthen  national meuure8  l g8iU8t corrupt practicer
and to develop further method8 for thei,r prevention and puni8bment;

(b)  The need  to harmonize national action and to achieve uniform
underrtandiug  of the boric concept8 involved;

(c) The need for international COOperatiOn  to asrirt  in the
implementation of n8tional  lawr.

All there upectr  could be taken a8 element8 for the predle  of the draft
international agreement on illicit pqmentr,  which ir yet to be drafted.

2. SEaw

34. In attempting  to define the rcope of an inte~tfOM1  iart-t,  two
l pproacher were conridered: one to elaborate definition8 of the variou8 term8
at the international  level; the other to leave the major  concept8 to be
determined in l cordence with variotu  xmtional  le~irlation. The draft
international  wreement combined the two l pproacher by indicating  8oae  general
buic  element8 of definition8 and includiq  dercriptionr  of the 8ctr  to be
covered by the conceptr. The three uia  groupr of definition8 rehvent  for
the rcope of the international agreement on illicit p8ymentr  were: ( a )  8Ct8
covered; (b) actor8 involved and (c) rphere of application of the agreement.

(a) Actr

(i)  Llribarr

3 5 . The term ‘bribery” ir  a well-known technical  legal  term in the penal hW8
o f  molt  countrier. In addition to being criminally ranctioned  in the penal
COde8,  bribery ir  al80 often penalized  in law8 r e l a t i n g  t o  electionr,  dealing8
with public officialr,  internation  cozr#rci81  tranoactionr,  import8  and
UpOtt8,  COllCe88iOn8 and 80  On. The buic  element8  in the definition of
bribery that appear in there law8 are aa  followr: (a)  one party givea, offerr
etc., (b) another party, who ir  a public official, (c) either directly or
through an intermediary, (d) any reward, l dvantwe or benefit of any  kind,
(e)  in order to improperly influence the makin or not making or
implementation of a decirion  or act by the official concerned. However, the
rpecific  element8 covered in the definftionr  and the 8cope  of the concept8
ured  in legal provieiono  on bribery vary from country to country.

3 6 . The act8 to be covered might include,on  the one hand, the giving,  offer,
promire and attempt to give or offer, urd,  on the other hand,  the drppmd,
roliciting  or acceptance of a bribe (extortion or pauive  bribery). It my
involve rome  or all o f  the following: 10-8, eift8,  fWOlX8  and  prairer.  In
general,the  nature of the payment  ir irrelevant u long l # it cowi8t#  of
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“anything of value” to the recipient and the accompanying intention ir to
improperly influence hirlher  decirionr  or l ction8. In that context, it war
noted that only payment8 of a certain rite might be relevant.

37. The definition wed in the draft temational  agreement to dercribe  the
act8 covered by the inrtrument include fp rather broadly “any payment, gift or
other advantage”, thus  porribly  covering ruch  thing8 a8 favourr and promirer
tree annex I, art. 2 (cl).

38. The term  “illicit payments” i8 not a8 ruch  a technical legal terPr.  It i8
normally used in a non-technical renre to refer to any payment8 that are
contrary to or prohibited by mme law. In addition to bribery, there are
three notable example8 of illicit payamtr.  There are: illegal political
contributionr;  payment8 of royaltier and turer  to illegal &me8  in
contravention of United Nation8 rerolution8,  and payment8 in violation of
currency exchange regulationr. An international qrement on illicit payment8
may or may not cover 8ome  of there type8 of paymentr.

39. In 8ome  countrier,  political contr.ibutiwr  are not illegal  ura;  they
become  illegal when their rice or manner of payment ir bflger  or other than
legally rtipulated. In the context of the prerent  work, it wa8  difficult to
determine whether or when the illegal political contribution8 are intended to
influence decirion-amking  in international coaaercial  trmractionr.  In other
word8, there is no automatic direct connection between the making of ruch
payment8 and international coumercial tranractionr.  When  ruch  a connection
erirtr,  the traneaction can be dealt with under bribery.

40. Illegal political contribution8 have been condemed  in 801~ international
instrumente. For axample, paragraph 8 of the OECD Cuidalinaa  rtater:

“Enterpri8e8  should, unlese pemIi88ible,  not make contribution8 to
candidate8 for public office or to political partier  or other political
organizationr.”  i/

41. The draft international  agreement  on illicit payment8  doe8 not
rpecifically  mention illegal political contribution8 a8 a reparate  category of
i l l i c i t  acte. Therefore, unlers they fall under the general dercription  of
bribe8 in article 1, it would appear that illegal political contribution8
per 8~ are not covered under the agreement tree  annex I, art. 1). The draft
United Nation8 code of conduct on transnational  corporation8 doe8 not
expressly mention illegal political Contribution8  either, but thir  arpect
would be implicitly covered under both the provirionr  dealing with
non-interference in internal political affair8 and in the #action  dedicated to
corrupt practice8 tree E/1990/94, annex, parae. 16 and 20 (a) and (b)).
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b, vofaf

4 2 . Another cxamplc of paymcntr  that could be regarded a8 illicit arc
payment8 made in violation of the cxchangc control regulation8 of a State.
Paragraph 2 (b) of article 8 of the Intprnational Monetary Fund agreement
deal8 with contract8 involving or rcqutring ruch payment8  a8 followr:

“Exchmgc control8 which involve the currency of any mcmbcr end  which arc
contrary to the cxchangc control8  regulation8 of that mcmbcr maintained
or imporcd conrirtcntly with thir Agrccmcnt rhall be unenforceable in the
tcrritoricr of any member. In addition, mcmbcrr  MY  by mutual accord,
cooperate in mcaaurc8  for the purpose of making the cxchangc control
regulation8 of tither member  more effective, provided that ruch mcarurts
and regulation8 arc conrirttnt  with thir agrccmcnt.”

Paymcntr  in violation of exchange control regulation8 arc not included under
the definition of illicit act8 contained in the draft international agrcemcnt.

4 3 . There ir no generally accepted definition of “corrupt practicer”.
Furthermore, it ir not porrible to h8vc  an cxh8wtivc enumeration of
activiticr that may be conridered to be corrupt practicer. Examplcr  of
activiticr that might be included in that concept arc ouch improper l ctivitie8
in  internat ional  coamcrcial  tranractionr aa rcrtr ict fvc  burincrr practices,
unfair competition, double accounting, fraudulent tranrfcr pricing and tax
cvarion.

4 4 . The activities that rcrtrictive busincrs practice lcgirlation generally
sack8  to control include the fixing of VO~UDM  of production, for cxamplc, by
mcana  of quotaa and the allocation of production area8  on an cxclurivc or
non-cxclu8ivc  basis; the fixing of volumcr or pricer or ralcr, including
discount8 and rebates; the allocation of ralcr territory on an cxclurivc or
non-cxclusivc basio, both domtotic and foreign, and mcrgcr8,  takcovcrr or
partial l cqui8ition8 and co-on dircctorohips. Thor8  types of activitico can
alro involve the u8e  of other practicer , ruch a8 boycott arrangcmcntr (rcfwal
to rupply  or ecll),  tied purchasing arrangcmcntr with rcrpcct to materials,
intermediate product8 and finished product8 , and tied rclling  arrangcmcnts.

4 5 . The definition of restrictive practices in existing  lcgirlation tend8 to
be in tither general or specific term. Where the definition ir in general
terms, there is often heavy reliance on the court8 to determine and interpret
the ecopa of the law. Some of there irruc8 arc dealt with in the context  of
the Set of Multilaterally Agreed Equitable Principle8 and Ruler for the
Control of Rcrtrictivc Burincsr  Practicer. The draft code of conduct on
transnational corporation8 would incorporate there ruler through a
cro88-reference  to the Set (set E/1990/94, annex, para.  35).
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4 6 . The draft international agreement on illicit payment8 doe8 not cover any
of the arpectr  mentioned under “other corrupt practice8”  (i.e.,  re8trictive
burinerr  practicer, double accounting, fraudulent tranrfer  pricing or tax
l va8ion) (8ee  annex I, art. 2 (b)).

4 7 . An  important irrue that aro8e in the conrideration  of the problem of
illicit payment8 ~88  the definition of  the actor8 involved. Taking the
broadert pO88ible formula a8 the point of departure, ruch  a8 “all legal  and
natural perrons both public and private who engaged in any act8  covered under
the inrtrument”, it war possible  to define the actor8 that would be included
or excluded in a definition.

(1)  Tranrnational

4 8 . For the purpose of this work, a di8tinCtiOn  between tranrnational  and
other corporation8 war not required. Similarly, it wa8  not ersential  to
define the term “tranmational  or other corporationa”,  a8 the term war used on
an inclusive rather than exclwive  ba8i8.

(ii)  IntcrmediatieP

4 9 . There ir no generally accepted defiaitiou  of an intermediary. In the
context of bribery, illicit payment8 and other corrupt practicer an
intermediary may be regarded a8 the perron  or org8nitation  that 8erve8  a8 the
vehicle of an improper payment. The term could cover all perronr who, under
whatever title, fulfil a role a8 middlemen, whether or not for a fee, between
donor and recipient. Some intexmediarier  have been l gentr, fictitiour  raler
corporationr,  foundationr, tru8t8,  lawyer8 and law firma,  public relation8
firms and advertiring  agencies. Usually the function of the intermediary  in a
bribery or illicit payment tramaction  ir either to channel the payment
exprerrly  or to receive ro-called feel, which are then parred to the intended
recipient . The draft agreement define8 “intarmediarie8”  in broad term8 to
cover “any enterprise or any other per8on” who “deal8” with a public official
“on  behalf” of any other perron “in  connection with” an international
commercial  tranraction  (see annex I, art. 2 (c)).

( i i i )  Govcrnmant

50. The recipient0  and donors of a bribe, or an illicit payment, can be a
government or public official. The rcope  of there concept8 appear8 to vary
from one country to another. In lOme  COuntrie8  i t  COVUt8  Only  c i v i l  8erWnt8;
in other countries it include8 elected officialr,  the military, police and
judicial peroonnel; in yet other8 it include8  eccleria8tic  and party
officials. A broad definition of “government  or public official” would
encompass all pereone  in decision-making or implementing roler,  88 well a8
person8 who are in a position to influence decirion+aking.  A perron  who
misrepreoentr  him/herself a8 having decioion-aukin~  or influencing capacities
might also be covered by the inrtrument. A broad def initfon of a government
or public official might also subsume the concept of “private official’*. The
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definition of “public official” in the draft international agreement on
illicit payment8  exprersly  cover6 perronr holding legirlative  office6 but doeo
not include official@  of intergovernmental organizationr,  nor doe6 it rpecify
whether the term would cover employee6  of State-owned or controlled
enterprioer  (see annex I, art. 2 (a)).

(cl SDhara  of g

51. Once it wao  determined that the examination of the queetion of illicit
payments war to be limited to “international*’ coemaercial  transactions, a6
oppored to “national” commercial tranractionr, an important l 8pect to define
war what international tranoactionr  would be covered under the agreement. A
broad definition would refer to conmtrcial  tranlactionr  occurring l cro6m
national boundarier between private ptrronr,  companie8, Government8 or
governmental agencies. The  scope of the  inrtrument could, on the other hand,
focur on some or all international transaction8 in which a company or
individual (a) ml16  directly to a Government; (b) maker a ralt  requiring
govtmareqt approval; (c) makes  an invtrtment requiring government approval;
(d) oetko any government lictnoe  or permit  relating to itr  bwinerr  operation;
(a) sttkr  national ltgielation  favourable to it6 commercial intertrts;
(f) ceeke international action favourable to itr intertrtr.

52. The term “international comPercia1  transaction” ir defined in the draft
international agreement in an inclueive  manner to cover “any” rale,  contract
or “any other bwintrr  transaction” with a Coverzu6ent  or a govemental  agency
(including national , regional or local government). But the definition doe8
not mention the seeking of national legirlation  or international action RI
part of the notion of international comptrcial  tranractionr (rte  annex I,
a r t .  2  (b)).

3 .  &.Uln  a t  tvtl:  -hama.

53. Among the varioum  possibflitier  considered, one way of dealing with
corrupt practicer at the international level wu to criminalbe  them.
Criminalitation  could be prercribed  in an international inrtwent  or in the
variou8 national lawr. Thut,  the  inrtrument  could either rtate the rtmdardr
for the criminalication  of illicit payment8 or urge their adoption into the
variouo national penal statutes. The draft international agreement followc
the second approach and, thus, contain6 an undertaking by the State8 parties
to mkt  the act8 covered in the agrtmtnt  (under art. 1) punirhable by
appropriate penalties under their national lawr  (6ee annex I, artr. 4 and 5).

54. It wae  noted that, apart from bribery, other kind8 of illicit paymentr  or
corrupt practices have not traditionally been regulated in penal coder. Thou
kind8 of payment6  art 80 variant in nature that it wa8  not posrible  or
derirabla to evolve general criteria for penalizing them.
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(b) Jurirdictian

55. It was further determined that the international agreement should a100
stipulate certain criteria aa  bases for l llocrtia8 jurisdiction over the
offence where two or more States are iyvolved  (the criteria for allocating
jurisdiction developed under the draft ‘international agreement have been
described in the preceding section of thlr  report). In addition, the issue
was  raised that,when  as a result of applying those criteria two or more State8
have jurisdiction over a particular offence,  it could be useful to establish
consultation procedures between all the States having jurisdiction. Woreover,
the instrument could stipulate a time-period within which a State having
jurisdiction might take action if the other States having jurisdiction fail to
take effective action. The instrument could also contain an express provision
against the possibility of prosecution in more than one country for the aame
offence. The draft international agreement doer not mention consultation
procedure8 nor does it explicitly proscribe double prosecution (see annex I,
art. 6).

(cl DiPclorura

56. Another way of dealing with the question of illicit payments in an
international instrument war to provide for standard8 of dirclorure  of
information in relation to payments made in connection with international
commercial  transactions. The question8 to be considered were: who should
disclose, what, to whom, when and how. Disclosure is one of the main
preventive measure8 prescribed in the draft international agreement on illicit
payments (see annex I, art. 8).

(d) Civil  rcmcdies

57. A further modality discussed was the inclusion of specific measures of
redress to partieo who have suffered actual injury as the consequence of the
payment of a bribe or illicit payment or of a corrupt practice, These injured
parties might be shareholders of the corporation that ha8 committed the
corrupt action and other corporations that might have suffered injury as a
result of being placed at a competitive disadvantage. The instrument could
expressly recognize a similar right on the part of consumers to bring civil
action for injuries suffered from the sale of goods and services that are of
inferior quality or for which higher purchase prices have been paid as a
consequence of the corrupt act. The possibility of bringing civil action is
contemplated in the international agreement, but there such a possibility is
afforded only to an innocent party to the transaction.
remain8 in bracket8 (see annex I, art. 8).

The relevant paragraph
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(e) Othar

58. In addition, the following preventive measure8 were considered as
deterrent8 for corrupt practices:

(a) The validity of the international comercial  tranraction. In many
legal rystemr  a contract that is proved to be tainted with corruption is
regarded au contrary to public policy and hence unenforceable. The 8-e is
true of the Law of Treatier, i.e. article 50 of the Law of Treatier
Convention, entitled “Corruption of a representative of a State”. If the
exprerrion  of a State’s consent to be bound by a treaty ha8 been procured
through the corruption of it8 repreoentative  directly or indirectly by another
negotiating State, the State may invoke ruch  corruption as invalidating its
coneent to be bound by the treaty. By analogy, thir can be extended to
governmental consent to a contract or concession, achieved by bribery, or any
other type of corrupt practice. Any such provirion  would have to apply
equally to both parties to the transaction. The porribility  of declaring the
relevant tranraction null and void ir alro contemplated in the draft agreement
(8ee  annex I, art. 8);

(b) Home countries could impooe  relatively high tax ourcharges  on the
profit8 made from tranractionr  tainted with corrupt practicer;

(c) Countries might be required to exclude for a certain number of year8
a foreign COrpOratiOn  engrged in corrupt practice8 from doing buminess  in the
country or with the Government;

(d)  National legirlati o n could require public official8 to declare their
net worth or net arretr  upon the arrumption  and at the end of office. Thir
could be coupled with a requirement to account for my undue increarer  or
UUWlie8  that might appear.

None of there lart  three mearure8  are included in the draft international
agreement .

4. Actionat-

59. It war recognized that  cooperation between home, hart and third countries
in the implementation of an international  inrtrument on corrupt practice8 can
have a l ignificant impact on the prevention of there l ct8. Exchange of
information may be effected on various  level8,  depending on the type of
information and the nature of the partier  involved. The following meaoure8
were considered in the preparation of the draft ~reemnt.

60. The inetrument could require Gove-t8  to inform one another
the international body in charge of the international implementation

through

mechanirma  of meaaurea  taken to gitie  effect to the inrtrummt.  The
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information could be limited  to legirlative  or l &ini8trative mea8ure8  and
proceeding8 developed purruant to the in8trumefIt.  Information on sanction8
impO8.d  on ca8e8  that are final could al80  be fumirhed,  provided that
rufficient  guarantee8 were taken for the handling  of ruch information. There
action8 were  included in the draft int
a r t .  9 ) .

4jrl&Xl81  88remt  (88e  annex I,

6 1 . In addition, State8 partier  to an international in8t-t could be
required to cooperate with other State8 pettier in connection with the
production of document8 and the u8e  of local prOCedure8.  To thir  end, it Wa8

considered that 8o(pe  international machinery for  inforution  exChrrg0  would
need to be derignated  or ertablirhed  in the  in8tmt. In thir  context, it
W88  important to keep in mind that  pre1imiMI-y  ilWO8ti88tiVO  Uterial  i8
frequently compared  of allegation8 , circwt+ntial  evidence and inconclusive
documen  t8. P r e m a t u r e  dirclorure  of thir  rort  of material  could haDper  further
iIlVU8ti8~tiOll  of a care and might  be daW#fnS to innocent peoples
consequently, it wa8  thought  necerrary  to provide for the  confidential
treatment Of the inVe8tigatiVe  Paaterial  Until  there i8 COU8OUt on the part Of
the party rupplying  the information to make it public. The draft l 8reemnt
thus provide8 for  lome in8titUtiOn81  machinery, a8 well a8  8Uarantee8  for

handling the relevant material (see  annax  I, art. 10).

6 2 . Among the countrier  that  have extradition treatier in force, it ir
esrential  that the offence  for which extradition ir  requerted  ir  a crime in
the requertrd  and requerting  countriar.  Alro,  national lawr nut not forbid
extradition for the particular crime. Thw,  t h e  i8rue wa8  rrired  t b a t  the
applicability of exirting  extradition treatier  to bribery, illicit payment8
and other corrupt practice8 case8 would require the exirtenco  of an
international l greemeut to that effect.

6 3 . Exi8ting  extradition treaties exclude, a8 a general  rule, political and
related offencer. In88aWh  a8 many care8  of bribery and other corrupt
practice8 may involve politic81  figure8 and may  have utteIl8iVe political
ramificationr,  it war conridered that agreement rhould be reached on the
extent to which the ueual  exclueion  of political offence  from extradition
treatieo  shall be allowed to stand (8ee annex I, art. 11).

IV. CONCLUSION

6 4 . There appear8 to be general recognition that the conclusion  of an
international agreement 8ddre88iQg  the problam  of corrupt practice8 in
international commercial transactions could make an important contribution to
the reliability, fairness and transparency of State/foreign private burinerr
relation8 for the benefit of economic developPent and growth in all part8 of
the world. In Conridering  thir  qUe8tiOn, it would help to keep in mind the
initiative8 already undertaken by the United Nation8 to l ddre88 the problem of
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corrupt practices, mainly through the work of the Ad Hoc Intergovernmental
Working Group established to examine in detail the problem of corrupt
practicee, and later through the effort8  of the Committee  created to complete
an international agreement on illicit payments. Both intergovernmental bodies
considered carefully the various metho

tit
and issues  involved in the

elaboration of an international i n e t r  ’ nt on illicit payments and drafted the
text of an international agreement. The examination of the draft agreement
rhows the considerable amount of work that has already been covered in this
area, and the eubetantial degree of consensus already achieved on the text of
the international agreement. Thus, further intergovernmental action on the
question of corrupt practiced could significantly benefit from the progrees
already made in the elaboration of the international agreement on illicit
paymsn tr .

2/ I n  p a r t i c u l a r , the report draws  upon document E/AC.64/3,  entitled
“Corrupt practices , particularly illicit payment8 in international commercial
tranractions: concepts and ieeuee  related to the formulation of an
international agreement”, document E/AC.64/7,  entitled ‘Major  issue8  to be
conridered in the examination of the problem of corrupt practices, in
particular bribery, in international coarnercial  transactions by transnational
and other corporations, their intermediarier  and others involved” and
document E/1979/104, entitled “Report of the Committee  on an International
Agreement on Illicit Payments on ite  first and second seerions”.

31 In 1975, the Security and Exchange Coxmnirrion of the United States  of
America established a programme  to encourage voluntary self-investigation,
which led to more than 400 corporation8 admitting to quertionable payments for
tranamirrion  to government officials and politician8 abroad (see
Lloyd N. Cutler and Daniel M. Drory, “Toward an international code on illicit
paymenta”,  i n  a4p.tninn  o f  1 (Rowman
f Allanheld, S.J. Rubin and G.C. Hufbawr, eds., (United States, 1983)).

4/ See E/1979/104, rect.  IV, ‘Note8  on the draft international agreement
on illicit payments”.

s/ See Organiration  for Economic Cooperation and Development,
International Invertment  and Multinational Rnterprirert  Declaration by the
Govenments  of OECD Member Countrieo,  21 June 1976; Guidalfnas
cmCcndral paragraph8 7 and 8.

4/ See Organiration  for EcanoQlic  Cooperation and Development,
Cuidaliner  . . *, paragraph 8.
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DRAFT INTERNATIONAL AGREEMENT ON ILLICIT PAYMENTS*

The draft international agreement ,on  illicit paymentr,  which the
Comaitter decided to tranrmit  to the Council at it8 recond  regular rerrion
of 1979 and to the Conrmirrion  on Tranrnational  Corporation8 at itz
fifth sesoion,  read8 a8 followe:

I, 1. Each Contracting State undertake8 to make  the following act8
punishable by appropriate criminal penaltier under it8  national law:

“(a) The offering, promiring  or giving of any payment, gift or other
advantage by any natural person, on hi8 own behalf or on behalf of any
enterprise or any other perron  whether juridical or natural, to or for
the benefit of a public official a8 undue con8ideration  for performing or
refraining from the performance of hi8 dUtie8  in connection with an
international commercial  tranoaction.

“(b)  The soliciting, demanding, accepting or receiving, directly or
indirectly, by a public official of any payment, gift or other advantage,
ae  undue conoideration  for performing or refraining from the performance
of hi8 duties in connection with an international commercial  transaction.

II 2. Each Contracting State likewise undertake8 to make the actz  referred
to in paragraph 1 (8) of thio article punirhable  by appropriate criminal
penalties under its national law when committed by a juridical person,
or, in the case of a State which doe8 not recognize criminal
responsibility of juridical perclone,  to take appropriate mearures,
according to it8 national law, with the objective of comparable deterrent
effecte.

“For the purpose of this Agreement:

“(a)  ‘Public official’ means any person, whether appointed or
elected, whether permanently or temporarily, who, at the national,
regional or local level, holds a legislative, adminiotrative,  judicial or
military office, or who, performing a public function, io an employee of
a Government or of a public or governmental authority or agency or who
otherwiee perform6  a public function;

* E/1979/104, sect. III; for the notes on the draft international
agreement on illicit payments, 8ee al80  cect.  IV.
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“(b)  ‘International commercial transaction’ means,  [malia]  any
sale, contract or any other business transaction, actual or proposed,
with a national, regional or local government or any authority or agency
referred  to in paragraph (a) of this article or any business traneaction
involving an application for govevental  approval of a eale,  contract or
any other business transaction, adtual or proposed, relating to the
fupply or purchase of goods,  services, capital or technology emanating
from  a State or States other than that in which those Boode, services,
capital or technology are to be delivered or rendered. It al60 mean6 any
application for or acquisition of proprietary interests or production
rights from a Government by a foreign national or enterprise;

“(c)  ‘Intermediary’ means any enterprise or any Other person,
whether juridical or natural, who negotiates with or oth8rwi68  deal6 with
a public official on behalf of any other enterprise or any other person,
whether juridical or natural, in connection with an international
commercial  transaction,

“Each Contracting State ehall  take all practicable measures for the
purpose of preventing the offences  mentioned in article 1.

0 1. Each Contracting State shall take such measures a6 may be  necessary
to eotablioh  it6 jurisdiction:

“(a)  Over the offences  referred to in article 1 when they are
committed in the territory of that State;

“(b)  Over the of fence referred to in article 1 (b) when it io
CornPitted  by a public official of that State;

@I(c)  Over tht of fence referred to in article 1, paragraph 1 (a),
relating to any payment, gift or other advantage in connection with [the
negotiation, conclusion, retention, revision or termination of] an
international commercial tranraction  when the offance  is committed  by a
national of that State, provided that any element of that offence,  or any
act aiding or abetting that offence, is connected with the territory of
that State.

“[(d) ‘Over the offences  referred to ia article 1 when these have
effects within the territory of that State.]

8, 2. This Agr88f68nt  doe6 not 8xclud8  any Cridnal  jurisdiction 8X8rCiSed
in accordance with the national law of a Contracting State.
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“[3. Each Contracting State shall aloo take such maaaureo  as may be
necessary to establish its jurisdiction over any other offence that may
come within the scope  of this Agreement when such  offence ir  committed
the territory of that State, by a public official of that State, by a
national of that State or by a juqidical  peraon  eatablirhed  in the
territory of that State.]

II 1. A Contracting State in whooe territory the alleged offender ia
found, shall, if it has  jurisdiction  under article 4, paragraph 1, be
obliged without exception whatsoever to rubmit  the ca8o  to ita  competent
authorities for the purpose of prosecution,  through proceedings in
accordance with the laws of that Stat..

II 2. The obligation provided for in paragraph 1 of this  article ahall  nc
only apply if the Contracting State extraditea the alleged offender.

“Each Contracting State rhall  ensure thnt  enterpriaea  or other
juridical person8 established in ita  territory maintain, under penalty c
law, accurate recorda  of paymenta  made by them to an intormdiary,  or
received by them a8 an intermediary, in connection with an international
commercial  t r a n s a c t i o n . Theoe record8 rhall include the amount and data
of any such  payment8 and the name and addrear  of the intermediary or
intemediariee  receiving such paymento.

#I 1. Each Contracting State ahall  prohibit ita  national8  and entarpriara
of its nationality from making any royalty or tax  paymenta  to, or from
knowingly transferring any aaaeta  or other financial reaource8  in
contravention of United Nationa  rraolutiona to facilitate  trade with, or
investment in a territory occupied by, an illegal  minority retime  in
aouthem Africa.

“2. Each Contracting State shall require, by law or regulation, it8
national8 and enterprirts of it8 nationality to report to the competent
authority of that State any royaltier or taxer paid to an illegal
minority regime in eouthem Africa in contravention of United Nationa
resolutiona.

“13.  Each Contracting State shall submit  annually, to the
Secretary-General of the United Nationr , reporta  on the activities  of
tranrnational corporation8 of ita  nationality which collaborate directly
or indirectly with illegal minority regime8 iu l outhem Africa in
contravention of United Nation0  reaolutionr.)
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[“Each Contracting State recognizes that if any of the offences  that
come within the scope of this Agreement is decisive in procuring the
consent of a party to an internat

4”
nal commercial transaction as defined

in article 2, paragraph (b), such international commercial  transaction
should be voidable and agrees to ensure that its national law provide
that such party may at its option institute judicial proceeding@  in order
to have the international comPerica1  transaction declared null and void
or to obtain damages or both.]

II 1. Contracting S t a t e s  shall inform each other upon request o f  measures
taken in the implementation of this Agreement.

“2. Each Contracting State shall furnish once every second year, in
accordance with its national laws, to the Secretary-General of the
United Nations, information concerning its implementation of this
Agreement. Such information shall include legislative measures and
administrative regulations as well as  general information on judicial
proceedinge  and other measures taken pursuant to ouch laws and
regulations. Where final convictions have been obtained under laws
within the scope of this Agreement, information shall also be furnished
concerning the case, the decision and sanctions imposed in so far as they
are not confidential under the national law of the State which provides
the information.

8, 3. The Secretary-General shall circulate a summary  of the information
referred to in paragraph 2 of this article to the Contracting States.

“1. Contracting States shall afford one another the greatest possible
waauro  of l aaietanca in connection with cririnal  investigations and
proceeding8 brought in rerpect of any of the offencer [referred to in
article l/within the rcope  of thir  Agreement]. The law of the State
requerted shall apply in all easer.

II 2. Contracting State8 shall aloo  afford one  another the greatest
porrible  mealure  of asrirtance  in connection with investigation8 and
prOCeediUg8  relating to the measure8 contemplated by article 1,
paragraph 2, a8 far a8 permitted under their national laws.

“3. Mutual assirtance  rhall  include, as far a8 permitted under the law
of the State requerted and taking into account the need for preserving
the confidential nature of document8 and other information transmitted to
appropriate law enforcement authoritier  [and rubject  to the eerential
national interests of the requested State]2
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“(a) Production of document@  or other information, taking of
evidence and service of document0  relevant to invertigationr  or court
proceedinga;

“(b)  Notice of the initiatioy and outcome of any public criminal
proceeding8 concoming an offence zoferred to in article 1, to other
Contracting State8 which may have jurirdiction  over the rame  offence
according to article 4;

“(c) Production of the record8  maintained purruant to article 6.

“4. Contracting States  ehall upon mutual agreement enter into
negotiation8 toward8 the conclruion of bilateral agreement8 with each
other to facilitate the provirion  of mutual arrirtance in accordance with
thie  article.

“5 . Any evidence or information obtained purruant to the provioionr of
this article shall be used  in the requesting State rolely  for the
purpose8 for which it ha8 been obtained, for the enforcement of thir
Agreement, and shall be kept confidential except to the extent that
disclosure is required in proceeding8 for ruch  enforcement.  The  approval
of the requeeted  State shall be obtained prior to any other u8e,
including di8cloeure  of euch  evidence or information.

I, 6. The provision8 of this article rhall  not affect obligation8 under
any other treaty, bilateral or multilateral, which govern8 or will
govern, in whole or in part, mutual arrirtance  in criminal matterr.

II 1. The offencer  [referred to in article l/within the mope  of thir
Agreement] rhall be deemed to be included a8 extraditable  OffmCa8  in any
extradition treaty exirting  between Contracting Starer. Contracting
State8 undertake to include the raid offencer a8 extraditable offencer  in
every extradition treaty to be concluded between them,

“2. If a Contracting State which maker extradition conditional on the
existence of a treaty receive8 a requert for extradition from another
Contracting State with which it ha8 no extradition treaty, it [may at it8
option/shall] consider it8 Agreement a8 the legal bari  for extradition
in re8pect  of the offence. Extradition rhall be eubject to the other
condition8 provided by the law of ‘the requerted State.

“3. Contracting State8 which do not make extradition conditional on the
existence of a treaty [shall/may at their option] recognize the offence
a8 an extraditable offence between themselver rubject  to the condition8
provided by the law of the requerted  State.

“ 4 . The offence ehall be treated, for the purpore  of extradition between
Contracting State8 , ar  if it had been committed not only in the place in
which it occurred but aleo in the territories of  the State8 required to
eetablieh  the juriodiction  in accordance with article 4, paragraph 1.”
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HISTORY OF UNITED NATXONS  EFFORTS TO ADDRESS THE ISSUE OF
CORRUPT PRACTICES IN INTERNATIONAL BUSINESS TRANSACTIONS

The question of corrupt practice6 kn inteInatiOna1  bUShe  traI'I6aCtiOnS
ii6 first addressed by the General Assembly in resolution 3514  (m)
of 15 December 1975 entitled "Measures against corrupt practices of
tranmational  and other corporations, their inttrIIbtdiarit6  and Other6
involved”. The General Assembly  condemned all corrupt practices, including
bribery by transnational corporations, tnlirted the cooperation of Governments
of home and host countries and requested the Economic and Social Council to
direct the Commission on Transnational Corporation6 to include in its
programme of work the question of corrupt practices of transnational
corporations and to make recommendations  on ways and means whereby such
corrupt practices could be effectively prevented.

2. The Commission on Transnational Corporation6 discussed General Assembly
resolution 3514 (XXX) at its second session (l-12 March 1976) and decided that
the United Nation6 Centre on Transnational Corporation6 should undertake
Studies  on corrupt practice6 by transnational corporation6 with a view to
assisting the Commission in making rtcomntndation6  on ways and mean6 whereby
such corrupt practices could be effectively prevented.

3. On 5 August 1976, the Economic and Social Council,by
resolution 2041 (LXI),  established an ad hoc intergovernmental working group
to conduct an examination of the problem of corrupt practices, in particular
bribery, in international commercial  transactions by transnational and other
corporations, their intermediaries and other6 involved. The Group was to
elaborate in detail the scope and content6 of an international agreement to
prevent and eliminate illicit payments, in whatever form, in connection with
international comtrcial transactions as defined by the Working Group, and to
report to the Economic and Social Council at its sixty-third otesion,
including in its report such other relevant proposal6 and option6 a6 it might
decide to submit. The report of the Ad Boc  Group wao  to be in a form that
would enable the Council, if it so decided, to transmit its concrete
reconmtndationu  to the General Assembly for final action. The Group was to be
COmpO6td  of 18 members selected  by the Council on the baSi6  of equitable
geographical distribution. The Council requested United Nation6 agencies and
bodies, specially the United Nation6 Co666iorion on fntarnational Trade law and
the United Nations Ctntrt on Transnational Corporations, to render such
ud.stanc+  to the Ad  Eoc Inttrgoveznmantal Workbag  Crorrp  as  i t  *ht  request.

4 . The Ad Hoc  Inttrgovtrnmental  Working Group held it6 first session
from  15 to 19 November 1976. The first l e68icm vu devoted to the
organization of it8  rubrtantivt  work and to a general  -change  of vfevs by
delegations on the VariOu6  aspects related to it6 -date.  At it6 second
rtrrion,  held fropD  31 January to 11 February 1977, the Ad got
Inttrgovernmtntal  Working Group adopted a li6t  of 6uJor  i66ue6 to be
conridered in the examination of the problem of corrupt practicer,  a6  a b66i6
for  it6 future work. At itr first thrte Itlsions,  the Croup'8 deliberations
focused on the documents prepared at it6 rtqrre6t  by the United Nation6 Centre
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on Transnational Corporations (E/AC.6413 and E/AC.64/7),  which identified the
issues involved in the analysis of the question of corrupt practices and
indicated the options available to the Working Group.

5. The results of the first, second,
It

hird and reconvened third sessions of
the Working Group were incorporated in’a report (E/6006). Pursuant to the
request of the Economic and Social Council, the report included a section
containing provisions relevant to the elaboration of an international
agreement to prevent and eliminate illicit payments in international
commercial transactions. Also pursuant to the request of the Council, the
Group included a second part in the report entitled “other pertinent proposals
and solutions”.

6. The Commission on Transnational Corporations, at its third
session (25 April-6 May 1977).  took note of the oral report made by the
Rapporteur of the Ad Hoc  Intergovernmental Working Group on the Problem of
Corrupt Practices and of the progress made by the Group.

7. The Ad Hoc Group reported to the Economic and Social Council at its
second regular session of 1977, on the group’s first, second, third and
reconvened third sessions. The Group recoxsended  that the Council “continue
the work of the Working Group in order to complete its work, that it expand
the membership of the Working Group and that it request the Working Group to
draft an international agreement to prevent and eliminate illicit payments in
whatever form, in connection with international cosssercial transactions, and
consider other actions in combating corrupt practices”. The Working Group
further recomnended  to the Council to consider the question of convening an
international conference of plenipotentiaries to conclude the international
agreement .

a. The Economic and Social Council, in its resolution 2122 (LXIII)
of 4 August 1977 entitled “Corrupt practices, particularly illicit payments,
in international coxsercial  transactions”, noted the report of the Ad Hoc
Intergovernmental Working Group on the Problem of Corrupt Practices (E/6006),
reaffirmed the priority of the work on a code of conduct on transnational
corporations and decided to continue the Ad Boc Intergovernmental Worlring
Group on the Problem of Corrupt Practices, and to expand its membership to
include all interested States, provided that the Ad Hoc Group should meet only
if a quorum of four States from each interested regional group was
represented. It further decided that the Ad Hoc Working Group should draft an
international agreement on illicit payments , considering all issues defined in
its report. It called on the Group to report to it at its sixty-fifth
session, and to the Commission on Transnational Corporations at its fourth
session for its consideration and comments. The Council recommended  that the
General Assembly decide on the convening of a conference of plenipotentiaries
in order to conclude an international agreement on illicit payments.

9. In its report on its fourth, fifth and resumed fifth sessions
(E/1978/115), the Group, recognizing the need for the early adoption of an
international agreement on illicit payments recosrsended  to the Economic and
Social Council that it re-examine the question of convening a conference of
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plenipotentiaries open to all interested States to conclude an international
agreement, with a view to setting an early date for the conference and
establishing a committee , open to all interested States, to make preparations
for the conference and to take such further action as may be deemed
necessary. ‘In accordance with the man te given to it to draft an
international agreement on illicit pa ‘ents,  the Working Group preparedJ
arafatandtlm  a draft text of an international agreement for consideration by
the Economic and Social Council (E/1978/115).

10. The Commission on Transnational Corporations, at its fourth session
(16-26 Hay  1978). took note of the report of the Ad Hoc Group on its fourth
and fifth sessions (E/1978/39) and endorsed the work of the Group done so far.

11. The Economic and Social Council, in its resolution 1978/71
of 4 August 1978 entitled “Transnational corporations: the code of conduct
and the Ad Hoc Intergovernmental Working Group on the Problem of Corrupt
Practices”, noted the progress made so far by the Intergovernmental Working
Group and took note of the reports of the Group on its fourth, fifth and
resumed fifth sessions (E/1978/39 and E/1978/115). It decided to establish a
comittee  on an international agreement on illicit payments, open to all
interested States, to meet for two sessions of two weeks each for the purpose
of advancing as far as possible the work on an international agreement,
psrticularly  in respect of the article&  not yet discusred, and to report to
the Commission on Transnational Corporations at its fifth session and to the
Council at its second regular session of 1979. It decided further, in
principle, to convene, if possible and subject to a definitive decision by the
Council at its second regular session of 1979, a conference of
plenipotentiaries to conclude an international agrrbPlcmt.

12. The Committee  on an International  Agreement on Illicit byments began its
consideration of a draft text of an international agreet  on illicit
pamts  at its first session and had before it,  u a basic docment,  the
final report of the Ad Eoc  Intergovernmental Workirrg Group (E/1978/115). The
Cmittee used square brackets in drafting the international  agreement not
only to indicate lack of agreement in the Comittoo  but also to reflect
problms  arising from  differences in national legal systsas  to which
particular attention might have to be paid at the plenipotentiary conference.
The conclusions reached by the Cmittee  during itr firrt  rerrion  were
contained in docment EIAC.67IL.l.  which included the texts approved at the
first session,  a8 well as notes concerning tbore textr. At its recond
session, the ColPlPPittea  continued its drafting of an  international agremt  on
illicit payment8 on the basis of the c&clusfonr  reached at it8 first
8e88iOX-b. The CoaPoittee  also had before it docmt  E/AC.67/L.2,  containing
the draft final  clarisas of an international agreement on illicit payments
prepared by the Secretariat. At itr  12th meeting on 18 Hay  1979, the
Cmittee decided to tranrrit  the text of the draft international agre-t  on
illicit payment8 to the Econoaic  and Social Council at its 8eCimd  regular
rerricm  of 1979  and to the Cmission  on Trurracltiotml  Corporations at its
fifth ression,  drawing attention to the notes attached to the text of the
draft agreement (E/1979/104).
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13. The Commisoion  on Transnational Corporations, at it8 fifth
seseion (14-25 May and 16-17 July 1979),  exprersed  its disappointment that the
report of the Conmittea  on an International Agreement on Illicit Payments on
it8 first  and 8eCOnd  8C88iOfI8  (E/1979/104) Wa8  IlOt  ready in tim@  for
consideration  at the fifth cession of

?
0 bl8Di88iOU.

14. The Economic and Social Council, in its decision  1979/73
of 3 AUgu8t  1979, decided to transmit  to the Genera1 Aarembly  at it8
thirty-fourth cession two draft rceo1utions  entitled “Transnationa1
corporations: code of conduct on tranenational corporations and international
agreement on illicit payments” @/1979/C.l/L.6)  and “International agreement
on illicit paymenta” (E/t979/C.l/L.l0) for further conrideration.  It further
decided that the Committee  on an International Agreement on Illicit Payment8
should  hold at leact  two other eesoions  in order to complete its work and
should  report  t0 the cOIUd88iOn  on Tr@?uMnatiOna1  Corporation8 at it8 8iXth
scoeion and to the Council at its 8eCOnd  regular resoion of 1980. The Council
recommended that the General Assembly decide at it8  thirty-fourth resrion  to
convene in the last quarter of 1980 a United Nation8  negotiating conference to
conclude the agreement on the ba8i8  of the work of the Intergovernmental
Working Group on a Code of Conduct and of the work of the Committee  on an
International Agreement on Illicit Paymenta.

15. At ite  55th meeting, on 5 December. 1979, the Second ComDittcs  of the
General Aeeembly  coneidercd these draft rerolutionr  and agreed not to take any
action on them.

16. The Economic and Social Council, at it8 8eCOnd  regular  seeoion of 1980,
by it8 dccieion 1980/74  of 24 July 1980, decided to tranrmit  to the
General Assembly  for further COn8idCrCtiOn  at its thirty-fifth seooion a draft
dCCi8iOn  and a draft recolution.  The draft decirion, m, etated that
the United Nation8 conference for the adoption of an international agreement
on illicit payments would be convened only after the completion of the work on
the code of conduct on transnational  corporationa. In the draft resolution,
the Council stated that it decided to convene a conference of
plenipotentiariee  to conclude an international agreement on illicit payment8
to meet not later than 30 June 1981, and it invited all States to participate.

17. The cO8XUi88iOn  on Transnational Corporationa, at it8 sixth 8C88iOn
(1980). heard a report by the Executive Director of the United Nation8 Ccntre
on Transnational Corporations on the etatue of the work related to the
elaboration of an international agreement on illicit payments,

18. In decision 35/425  of 5 December 1980, the General Asscmb1y  took note of
the report of the Second Committee  in which it agreed that no decision would
be taken on the draft decision and draft resolution annexed to Economic and
Social Council decision 1980/174  of 24 July 1980, regarding United Nations
conferences to conclude a code of conduct on trananational  corporation8 and an
international agreement on illicit payments (A/35/545/Add.l).
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